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[0 O PrefacelntroductionL Congress Courts,  A. Judicial Review B. Cases and Controversies 1. Finality

2. Advisory Opinions 3, Standing 4. Ripeness 5. Mootness 6. Political Questions 7.
Administrative Questions C. The Power of Congress to Regulate Federal Jurisdiction 1. The Power to
Deny Jurisdic- tion 2. Legislative Courts 3. Article I Powers in Article 111IL Federal-Question
Cases A. Identifying Federal-Question Cases 1. Constitutional Scope 2. Remote Federal Issues
3. The Well-Pleaded Complaint Rule 4. Incorporation of Federal or State Law B.
Supplemental Jurisdiction [0
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00 0O Whether this argument requires that federalas contrasted with state courts be open,
or whetherthe Supreme Court itself must have jurisdictionover constitutional cases, is not so plain. Thatfederal
courts would maintain the uniformityand supremacy of federal law, however, wasclearly the expectation of the
ConstitutionalConvention, and the focus of that expectation wasthe Supreme Court. On this view
Congress'spower to make exceptions to the Supreme Court'sappellate jurisdiction permits only minor pro-cedural
adjustments like the Assignee Clauseand the jurisdictional amount; in the words ofProfessor Henry Hart, it was not
designed todestroy "the essential role of the Supreme Courtin the constitutional plan.”  One final Supreme Court
decision deservesmention, for it is often cited as having struckdown a statute that limited federal jurisdiction.A
Reconstruction statute permitted recovery of property seized by the United States during the Civil War upon
proof that the owner had not given aid or comfort to the rebellion, and the Supreme Court had held that such
proof could be made by producing a Presidential pardon, iCongress then amended the statute to provide that a
pardon was instead to be taken as proof that theowner had given aid and comfort to the rebellion,and it deprived all
courts of jurisdiction to returnproperty to a person with a pardon. In UnitedStates v. Kleins the Court held the
amendedstatute unconstitutional, arguing that Congresshad attempted to dictate the result in pendingcases and to
use its power over jurisdiction todeny substantive rights. Both of these points could equally have beenmade in
McCardle, where the restriction of ju-risdiction was upheld. One important dif-ference, not noted by the opinion,
was that inKlein, in contrast to McCardle, all avenues ofrecovery were closed. To respect the juris-dictional repeal
therefore arguably would effec-tively have denied the substantive right to the fulleffect of a pardon. Thus Klein, like
the SecondCircuit’s opinion in Battaglia, arguably standsas authority that the power to control jurisdictionmay not
be so exercised as to close all courts to avalid constitutional claim.
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