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OO 00O The right of publicity is assignable during the life of the celebrity, forwithout this characteristic, full
commercial exploitation of one's name andlikeness is practically impossible. Haelan Laboratories v. Topps
Chewing Gum,supra, 202 E2d at 868. That is, without assignability the right of publicitycould hardly be called a
"right”. Recognizing its assignability, mostcommentators have urged that the right of publicity must also be
inheritable. The courts that have considered the problem are not as unanimous. InPrice v. Hal Roach Studios, Inc.,
supra, 400 ESupp. 836, the court reasonedthat since the fight of publicity was assignable, it survived the deaths
ofStanley Laurel and Oliver Hardy. Other decisions from the Southern Districtof New York recognize the
descendibility of the right of publicity, which hasalso been recognized by the Second Circuit Court of Appeals
(infra). In Factors Etc., Inc. v. Pro Arts, Inc., 579 F.2d 215 (2d Cir.1978), ElvisPresley had assigned his right of
publicity to Boxcar Enterprises, whichassigned that fight to Factors after Presley's death. Defendant Pro
Artspublished a poster of Presley entitled "In Memory". In affirming the grant ofinjunction against Pro Arts, the
Second Circuit Court of Appeals said: "Theidentification of this exclusive right belonging to Boxcar as a
transferableproperty right compels the conclusion that the fight survives Presley's death. The death of Presley, who
was merely the beneficiary of an income interest inBoxcar's exclusive right, should not in itself extinguish Boxcar's
propertyright. Instead, the income interest, continually produced from Boxcar'sexclusive right of commercial
exploitation, should inure to Presley's estate atdeath like any other intangible property fight. To hold that the right
did notsurvive Presley’s death, would be to grant competitors of Factors, such as ProArts, a windfall in the form of
profits from the use of Presley's name andlikeness. At the same time, the exclusive right purchased by Factors and
thefinancial benefits accruing to the celebrity's heirs would be rendered virtuallyworthless.”
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